a lot of sense.  So much sense in fact that after they took complainant's
deposition on October 8, 1981, they advised the trial judge of their desire
to join in an appropriate motion to dismiss the complaint with prejudice.
When the Secretary's client, the complainant, did not agree, he was
advised of his right to file a complaint pro se or through his own counsel, 4/

(footnote 3 continued)

judge's use of a "form of sua sponte summary judgment" that avoided an
evidentiary hearing in a case involving a violation which the Commission
characterized as "relatively minor or technical" and for which it accepted
a $36.00 penalty in lieu of my assessment of $500.00,  More disturbing
was the Commission's effort to inhibit suggestions by its trial judges
for procedural shortcuts in de minimus cases.  In a discussion which it
characterized as wholly "extrinsic to the matter under review" it undertook
a polemic on ex parte communications that seems designed to walloff any
meaningful procedural discussions between the trial judge and counsel.
The tenuous nexus with the case under review was a record which clearly
showed that after both parties had submitted motions to dismiss or to
approve settlement the trial judge told them he could not approve the
settlement proposed, $36.00, but would proceed to treat the motions to
dismiss as cross motions for summary decision for the purpose of determining
the amount of the penalty warranted.  Such a proposal is one of the
recognized exceptions authorized by law to the general prohibition against
ex parte communications that relate to the merits of a case.  This was because
the communication in question did not relate to the merits of any issue
pending but only to the procedure best adapted to an expeditious and
inexpensive disposition of the pending motions. What the Commission
seemed to overlook is that the United States Court of Appeals for the
Second Circuit has held it is not inappropriate for a trial judge to treat
sua sponte any motion to dismiss as a motion for summary judgment where
it is clear that the case does not present an Issue of material fact and
the parties are afforded an opportunity to present materials in opposition
to the motion.  Corporacion de Mercadeo Agricola v. Mellon Bank International,
608 F,2d 43, 48 (2d Clr. 1979); Fill Moretti Cerali v. Continental Grain Co.,
563 F.2d 563, 563 (2d Cir. 1977).

Whether viewed as a profound misunderstanding of what occurred or
more simply as a suggestio falsi, suppressio veri, it is to be hoped that
Knox County does not presage a further mischievous intrusion into the authority
of the trial judges to regulate the course of penalty proceedings and
to provide an expeditious and inexpensive remedy.

4/ See, Secretary's Letter of Determination, filed October 30, 1981. When
the Secretary acting on behalf of an alleged discriminatee decides the
evidence will not support a finding of violation and that the case should
be dismissed, It Is not clear whether the complainant has a cause of
action under section 105 (c)(3) of the Act that survives such a dismissal.
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